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DESCRIPTION OF DECISION 
 

Summary Judgment is granted where Defendants have admitted that they are in default and 
where they have admitted that the amount alleged by the Plaintiffs to be due is the correct amount. 
 

No material issue of fact exists as to the reasonableness of the requested attorneys’ fees. 
 



IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, PENNSYLVANIA 

CIVIL DIVISION-LAW 

 

 

CORESTATES MORTGAGE SERVICES   : 

CORPORATION,      : No. 1997-C-1584 

Plaintiff    : 

: 

: 

: 

v.      : 

: 

: 

JAMES T. SHAK      : 

PATRICIA R. SHAK,     : 

Defendants   : 

 

 

 

 

 

 

 

ORDER OF COURT 

 

 

 

 

AND NOW, this  day OF July, 1997, Plaintiff’s Motion for 

Summary Judgment is hereby GRANTED in favor of Plaintiff and against 

Defendants. 

 

 

IT IS FURTHER ORDERED THAT, judgment is hereby entered in favor 

of Plaintiff and against Defendants in the amount of $85,471.68 plus interest 

from March 1, 1997. 

 

 

 

 

STATEMENT OF REASONS 

 

 

1. On July 12, 1993, Defendants James T. Shak and Patricia R. 

Shak executed a promissory note in favor of Plaintiff in the principal sum of 

$97,100.00, said sum being payable in monthly installments of approximately 

$1,126.92.  On the same date, Plaintiffs executed a mortgage on the property 
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at 3124 Prescott Road, Bethlehem, PA 18017 as collateral for the note.  

Defendants defaulted under the mortgage by failing to make payments due on 

August 1, 1996 and each month thereafter.  On July 12, 1996, Plaintiff mailed 

Defendants notice of Plaintiff’s intention to foreclose on the mortgage.  

Defendants failed to reinstate the mortgage or cure their default.  On March 

7, 1997, Plaintiff filed a Complaint in mortgage foreclosure. Plaintiff has 

filed a Motion for Summary Judgment alleging that, because Defendants have 

effectively admitted all of the allegations in the Complaint, Plaintiff is 

entitled to judgment as a matter of law.  We agree.   

 

2. Summary Judgment shall be granted only if the pleadings, 

depositions, answers to interrogatories, and admissions on file, together 

with the affidavits, if any, show that there is no genuine issue as to any 

material fact and that the moving party is entitled to judgment as a matter 

of law.  Pa.R.C.P. 1035.2.  The party moving for summary judgment has the 

initial burden to show that no material issue of fact exists.  Butterfield v. 

Giuntoli, 670 A.2d 646 (Pa.Super. 1995).  In ruling on a Motion for Summary 

Judgment, the court must accept as true all well pleaded facts, giving the 

non-moving party the benefit of all reasonable inferences drawn therefrom.  

Keenheel v. Commonwealth, 579 A.2d 1358 (Pa.Cmwlth. 1990).  Once the moving 

party has met its burden, the non-moving party must produce sufficient 

evidence regarding material issues of his case and on which he bears the 

burden of proof such that a jury could return a verdict in his favor.  

Failure to show such evidence establishes that there is no genuine issue of 

material fact and that the moving party is entitled to judgment as a matter 

of law.  Ertel v. Patriot-News Company, 674 A.2d 1038, 1042 (Pa. 1996). 
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3. Plaintiff argues that summary judgment is appropriate, 

because Defendants have admitted that they are in default.  We agree.  In New 

York Guardian Mortgage Corporation v. Dietzel, 524 A.2d 951 (Pa. Super. 

1987), the Superior Court held that summary judgment was appropriate where 

appellants had admitted that they were behind in their mortgage payments.  

Id. At 952.  In the instant case, on April 8, 1997, Defendants filed an 

answer to Plaintiff’s Complaint in mortgage foreclosure.  In response to 

Plaintiff’s averment that the mortgage is in default, Defendants responded as 

follows: 

 

It is admitted that monthly mortgage payments due on 8/1/96 and 

thereafter have not been paid.  The allegations of this paragraph 

are specifically denied insofar as they imply that no mortgage 

payments were offered to Plaintiff. 

 

(See, Defendants Answer to Plaintiff’s Complaint, Paragraph 5) 

Because Defendants have admitted that they are behind in their payments, we 

find that summary judgment as to the liability of Defendants is appropriate.  

Dietzel, 524 A.2d 951, 952 (Pa. Super. 1987). 

 

4. Defendants argue that summary judgment is not appropriate 

because, although Defendants have admitted they are behind in their payments, 

they have not admitted that they payments were not offered to Plaintiff.  We 

find this argument to be unpersuasive.  We note that Defendants have cited no 

case law in support of this position.  In addition, we find that any offer of 

payment by Defendants is insufficient to overcome the entry of summary 

judgment on this ground.   

 

5. Plaintiff also argues that summary judgment is appropriate 

regarding the amount due under the mortgage agreement, because Defendants 
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have effectively admitted that the amount averred by Plaintiff is the amount 

due.  Again, we agree.  In First Wisconsin Trust Company v. Strausser, 653 

A.2d 688, 692 (Pa. Super. 1995), the Superior Court held that “in mortgage 

foreclosure actions, general denials by mortgagors that they are without 

information sufficient to form a belief as to the principal and interest 

owing must be an admission of those facts.”  (Citing New York Guardian 

Mortgage Company v. Dietzel, 524 A.2d 951, 952 (Pa. Super. 1987)).  The court 

reasoned that because the mortgagors are the only ones other than the 

mortgagee who would have sufficient knowledge of the amount due under the 

mortgage agreement, any denial of the amount due as alleged by the mortgagee 

must be specific in nature setting forth the amount due as alleged by the 

mortgagor.      

 

6. In the instant case, in response to Plaintiff’s averment of 

the amount due by Defendants, Defendant responded as follows: 

 

Denied. After reasonable investigation Defendants are without 

knowledge or information sufficient to form a belief as to the 

truth of the averment.   

 

(See, Defendants’ Answer to Plaintiff’s Complaint, Paragraph 6).  

Because Defendants have generally denied the amount alleged to be due, 

pursuant to Strausser and Dietzel, the Defendants general denials must 

considered an admission to those facts.  On this basis, we find that the 

entry of summary judgment in favor of Plaintiff on the issue of the amount 

due under the mortgage agreement is appropriate.  Strausser, 653 A.2d 688, 

692 (Pa.Super. 1995).   

 

7. Defendants argue that a material issue of fact exists 

regarding the reasonableness of the attorneys fees requested by Plaintiff.  
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We disagree.  In Citicorp v. Morrisville Hampton Realty, 662 A.2d 1120, 1123 

(Pa.Super. 1995), the Superior Court held that the trial court’s entry of 

summary judgment that included the amount of 10% attorneys fees in accordance 

with the formula set forth in the loan documents was appropriate.  Id. at 

1123.  The court reasoned that, because attorneys’ fees in the amount of 10% 

has been determined to be reasonable, appellant’s mere allegation that the 

amount of fees alleged to be due is unreasonable was insufficient to avoid 

the entry of summary judgment on the issue.  Similarly, in the instant case, 

Plaintiff has calculated the amount of attorneys’ fees pursuant to the 

mortgage documents.  Additionally, Defendants have provided no factual basis 

on which to conclude that such fees are unreasonable.  Therefore, we find 

that the entry of summary judgment in favor of the Plaintiff that includes 

the amount of attorneys’ fees averred in the Complaint is appropriate.  

Citicorp v. Morrisville Hampton Realty, 662 A.2d 1120, 1123 (Pa.Super. 1995).   

 

 

 

BY THE COURT: 

 

 

 

 

 

 

_____________________________ 

F.P. KIMBERLY McFADDEN, Judge 

 


